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The Catawba County Board of Commissioners met in Regular Session on Monday, September 21, 2020, at 7:00 p.m., in the Board of Commissioners Meeting Room, 2nd Floor, Catawba County Justice Center, 100 Government Drive, Newton, North Carolina.
Present were Chair Randy Isenhower, Vice-Chair Barbara G. Beatty, and Commissioners Katherine W. Barnes, Sherry E. Butler, and Dan A. Hunsucker.  

Also present were County Manager Mick Berry, Deputy County Manager Mary Furtado, County Attorney Debra Bechtel, Assistant County Attorney Jodi Stewart, and County Clerk Barbara Morris. 
1. Chair Randy Isenhower called the meeting to order at 7:00 p.m., noting a quorum was present. 
2. Chair Isenhower led the Pledge of Allegiance to the Flag.
3.
Commissioner Dan Hunsucker offered the invocation.

4.
Commissioner Katherine W. Barnes made a motion to approve the minutes of the Board’s Special Meeting of August 27, 2020, and the Regular Meeting and Closed Session of September 8, 2020.  The motion carried unanimously.
5.
Recognition of Special Guests: Chair Isenhower welcomed everyone present, specifically recognizing Newton Councilman Ed Sain and Catawba Count NAACP President Jerry McCombs.
6.
Public Comments. 

Newton Councilman Ed Sain expressed his appreciation to the Board of Commissioners for its efforts in supporting the area’s economic development.  Sarah Carter from the non-profit Family Forward, introduced herself and her organization and offered its services to the County. Kenyon Kelly, representing the Catawba County Truth and Reconciliation Committee, asked that the Confederate statue on the grounds of the 1924 Courthouse in Newton be removed. Adrianne Wilson of Save Our Children spoke in support of that organization’s efforts.
7.
Presentation.

The Board presented a National Association of Counties (NACo) 2020 Achievement Award to members of the County Tax and Technology Departments.  These departments were recognized for the development of a “Foreclosure Dashboard.” The dashboard brings together data that had been previously tracked manually to give an accurate point-in-time status report regarding foreclosures.

8.
Public Hearings:

a. Economic Development Corporation Director of Business Recruitment Julie Pruett requested the Board hold a public hearing to receive citizen comments and consider an Economic Development Agreement between the County and Euromarket Designs, Inc., an Illinois corporation, d/b/a Crate & Barrel. 

Crate & Barrel plans to construct a 736,000 sf manufacturing facility in the Newton Corporate Center for a regional warehouse and distribution center for home décor and accessories. Crate & Barrel plans to invest a minimum of $38.5 million in new facility construction, machinery, equipment and furniture and fixtures by December 31, 2022. Crate & Barrel plans to create 150 jobs by December 31, 2022, which will exceed the Catawba County average wage of $43,133. 

The incentive grant is based on a contract with obligations requiring satisfactory performance by the Company and adheres to all NC general statutes. The contract requires a minimum investment of $38,500,000 and the creation of 150 new jobs by Crate & Barrel. The County will provide an incentive equal to 50% of the new property taxes received for 4 years. This grant will be subject to the standard contractual commitments and would total a maximum of $442,752 for the County (prior to depreciation). Payments will be a maximum of $110,688 per year.

Like all incentives provided by the County, these incentives will be based on an economic development agreement which requires Crate & Barrel to meet minimum thresholds of investment ($38,500,000) and job creation (150) by 2022, which must be maintained for 3 years after the end of the final incentive payment. Clawbacks are included in the agreement requiring repayment should the investment and job creation amounts not be met or sustained.
Chair Isenhower opened the public hearing. No one came forward to speak; Chair Isenhower closed the public hearing. Commissioner Sherry E. Butler made a motion to adopt the required resolution, and approve the agreement.  The motion carried unanimously.  The following resolution and contract apply:

Resolution No.  2020-

Resolution Authorizing Economic Development Incentives for Euromarket Designs, Inc., an Illinois corporation, d/b/a Crate & Barrel

WHEREAS, Euromarket Designs, Inc., an Illinois corporation, d/b/a Crate & Barrel (herein referred to as “the Company”) requested incentives to cause a minimum investment of $38,500,000 in construction and equipping a new facility at 1964 Stover Court, Newton, NC by December 31, 2022, and the creation and maintenance of a minimum of 150 jobs by December 31, 2022, with a requirement to not hire anyone without a minimum of a high school diploma for anyone 25 years of age or below, and that the total average wage of the jobs will be above the Catawba County average wage of $43,133.  
NOW, THEREFORE, BE IT RESOLVED by the Board of Commissioners of Catawba County, North Carolina, as follows:

The Board of Commissioners approves a performance based grant, based on the minimum investment of $38,500,000 and 150 jobs by December 31, 2022, with a maximum payment of $110,688 each year for four years (total maximum incentive of $442,752). This grant will be used to reimburse the Company’s expenditures as eligible under North Carolina General Statute 158-7.1. The Board of Commissioners also directs the County to execute a contract and any necessary resolutions or addenda between the Company and the County under these terms and conditions and authorizes the Chair to execute these documents.

This the 21st day of September, 2020.

STATE OF NORTH CAROLINA


COUNTY OF CATAWBA AND 

COUNTY OF CATAWBA

CRATE & BARREL ECONOMIC DEVELOPMENT AGREEMENT


This JOINT ECONOMIC DEVELOPMENT AGREEMENT (this “Agreement”) is made and entered into this ___ day of ______, 2020, by and between Catawba County (the “County”), a North Carolina body politic, having a mailing address of Post Office Box 389, Newton, NC, 28658, and Euromarket Designs, Inc., an Illinois corporation, d/b/a Crate & Barrel (“Crate & Barrel” or “Company”), an Illinois corporation qualified to do business in the State of North Carolina, having a mailing address of 1250 Techny Road, Northbrook, Illinois 60062, Attention: Lease Administrator. 

WITNESSETH:


WHEREAS, North Carolina General Statute (NCGS) 158-7.1(a) authorizes County to make appropriations for the purpose of aiding and encouraging the location of business enterprises and industrial and commercial businesses in or near its boundaries, and Company is engaged in warehousing and distributing manufactured home decor products to Company’s retail stores nationwide within the meaning of NCGS 158-7.1; and


WHEREAS, Crate & Barrel intends to enter into a lease (“Lease”) with TKC CCXLIX, LLC, as landlord (“Developer”).  The Lease will contain obligations of Developer to construct, or cause to have constructed, a new 736,000 square foot distribution facility (the “Facility”) which will be equipped with racking, furniture and fixtures (collectively the “Improvements”) at 1964 Stover Court, Newton, NC (Parcel ID # 361903312117 and 361903418379) (the “Property”), at a cost of not less than Thirty-Eight Million Five Hundred Thousand Dollars ($38,500,000) with a minimum of Thirty-Five Million Dollars ($35,000,000) invested in real property (the “Investment”).  Crate & Barrel intends to create a minimum of One Hundred Fifty (150) jobs at the Property, with the Improvements to be made and jobs to be created between August 1, 2020 and December 31, 2022 (the “Improvement Period”); and



WHEREAS, Crate & Barrel expects to be a community-oriented company and intends to participate in philanthropy, community events and programs intended to increase the health and happiness of their employees and the greater community as a whole; and to consider participation in the Catawba EDC’s corporate Committee of 100 501(c)(3) non-profit sponsorship; and


WHEREAS, Crate & Barrel is encouraged, to the reasonable extent possible, to purchase local services and supplies, such as, but not limited to, locally produced products, local hotel, motel and hospitality services, local building and construction services, and other products and services; 



NOW, THEREFORE, in consideration of the promises contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

SECTION I – CRATE & BARREL

1. On or before September 30, 2020, the Company shall deliver to County a certificate confirming that the Company intends that construction and installation of the Improvements by the Company will result in the creation, maintenance and availability of a minimum of One Hundred Fifty (150) jobs to the Facility in the County on or before December 31, 2022 and that the overall average annual wage for these 150 jobs at the Facility will equal or exceed $43,133 for each year that the County pays the Company an Economic Development Incentive Grant provided for herein. The Company affirms its understanding of, and agrees to comply with, the Calendar of Responsibilities as outlined in Exhibit A, attached hereto and incorporated herein by reference. Such certificate shall be substantially in the form of the certificate attached to this Agreement as Exhibit A.

2. In order to induce County to enter into this Agreement and to appropriate and expend monies for payment of Economic Development Incentive Grants, the Company represents and warrants that, as of the execution date hereof:

a.
The Company is qualified to do business in the State of North Carolina, has a place of business within the State of North Carolina, and is in good standing and authorized to do business in the State of North Carolina;

b.
The Company has the corporate power and authority to own or lease its properties and assets and to carry on its business as now being conducted and has the corporate power and authority to execute and perform this Agreement;

c.
The undersigned representative of the Company has the right, authority and duty to execute this Agreement in the name and on behalf of the Company;

d.
This Agreement (i) is the valid and binding instrument and agreement of the Company, enforceable against the Company in accordance with its terms; (ii) does not violate any order of any court or other agency of government binding on the Company, the charter documents or operating agreement of the Company or any provision of any indenture, agreement or other instrument to which the Company is a party; and (iii) does not conflict with, result in a breach of, or constitute an event of default, or an event which, with notice or lapse of time, or both, would constitute an event of default, under any indenture, agreement or other instrument to which the Company is a party;

e.
There is no suit, claim, action or litigation pending, or to the knowledge of the Company threatened, relating to the Improvements, the use of the Improvements for their intended purpose, or any other matter contained herein; and

f.
The Company is not engaged in a business that would be exempt from property taxes.

3. Crate & Barrel will require Developer to make, or Company will cause to be made investments to the Property, Facility and Improvements during the Improvement Period, and cumulative expenditures will meet or exceed Thirty-Eight Million Five Hundred Thousand Dollars ($38,500,000) with a minimum of Thirty-Five Million Dollars ($35,000,000) invested in real property by December 31, 2022, all of which will qualify and result in additional value for ad valorem tax purposes as determined by the Catawba County Tax Office, and Company further agrees to maintain in place, in good condition (ordinary wear and tear excepted), said Improvements for three years after the final incentive payment (“Investment Maintenance Period”).

4. Crate & Barrel shall create a minimum of 150 jobs at the Property in Newton by December 31, 2022 and maintain or make available these jobs in place from December 31, 2022 until three years after the final incentive payment (the “Jobs Maintenance Period”). A job is defined as employment that provides 1600 hours or more of work in any 12-month period.  

SECTION II – COUNTY

5. In order to induce the Company to enter into this Agreement and to appropriate and expend monies for payment of Economic Development Incentive Grants, County represents and warrants that, to the best of County’s knowledge, as of the execution date hereof:

a.
County is a North Carolina body politic corporate in nature and existing under North Carolina law;

b.
County has the power and authority to carry on its business as now being conducted and has the power and authority to execute and perform this Agreement;

c.
The undersigned authorized representative of County has the right, authority and duty to execute this Agreement in the name and on behalf of County;

d.
This Agreement (i) is the valid and binding instrument and agreement of County, enforceable against County in accordance with its terms; (ii) does not violate any order of any court or other agency of government binding on County, the charter documents of County or any provision of any indenture, agreement or other instrument to which County is a party; and (iii) does not conflict with, result in a breach of, or constitute an event of default, or an event which, with notice or lapse of time, or both, would constitute an event of default, under any indenture, agreement or other instrument to which County is a party;

e. There is no suit, claim, action or litigation pending, or to the knowledge of County threatened, relating to the Improvements, the use of the Improvements for their intended purpose, or any other matter contained herein; and

6. Payment of economic development incentives to Company for Real and Personal Investments and for Job Creation in accordance with this Agreement shall be made as follows:

a. In consideration of the Company’s commitment to Investment and Job Creation, County agrees to provide annual payments (each an “Annual Incentive Payment”) in an amount equal to Fifty percent (50%) of the ad valorem taxes associated with the additional assessed value of real and personal property made or caused to be made by the Company (exclusive of rolling stock) in excess of the assessed value of the Property as of January 1, 2020 (which is $1,283,500) as paid to the County for a four year (4) period (Grant Year (GY) 1 through GY4). Payments will commence with the taxes assessed on January 1, 2022, and January 1 of the succeeding three (3) years for property Improvements made or caused to be made by the Company, as applicable, pursuant to Paragraph 3 with maximum payments as stated and illustrated in Paragraph 6.b. below.

b.      In no event will the cumulative Annual Incentive Payments by County exceed Four Hundred Forty-two Thousand Seven Hundred Fifty-Two Dollars ($442,752) for the Payment Period (as described in the chart).  

	Estimated

Payment Period
	
	Grant Percentage
	Maximum Payment By County by Year

	GY1(2023)
	
	            50%
	  $110,688

	GY2(2024)
	
	            50%
	  $110,688

	GY3(2025)
	
	            50%
	  $110,688

	GY4(2026)
	  
	            50%
	  $110,688

	Total
	
	
	  $442,752


c. Said amounts shall be payable annually, subject to the Company being in compliance with all requirements of the Agreement, beginning in 2023 (GY1) and payable through 2026 (GY4). 

d. Upon payment of ad valorem taxes by the Company to the County for each grant year 2023 through 2026 and certification of Improvements and Job Creation submitted by the Company to the County by March 5th beginning in calendar year 2023 in the form or substantially in the form of Exhibit B, attached and incorporated herein by reference, the County will, within Ninety (90) days, pay to the Company an amount calculated by multiplying the corresponding grant percentages outlined in section 6.b. times the total ad valorem tax revenue received by the  County attributable to the value of the Improvements made by the Company pursuant to this Agreement in excess of base value of the Property, which the parties agree is $1,283,500. This amount will be deducted from the total assessed value of building and land in the determination of the value of net new Improvements made by the Company in the calculation of economic development incentives. 

e. This same process will be followed by County and Company in each of the immediately following three (3) years. 

f. Company shall furnish to County on or before March 5th of each calendar year, following and corresponding to the previous July 1st when taxes are billed, the certification required by Paragraph 6 d. and proof of payment of all applicable taxes. If requested, Company shall provide County, at County’s expense, independent certification as to such expenditures and number of existing jobs.

SECTION III - OTHER

7.
Force Majeure. Notwithstanding the provisions of Paragraph 8, in the event Company is unable to meet the requirements of this agreement  as a result of (i) an event of force majeure, including but not limited to fires, explosions, acts of God, acts of public enemy, insurrections, riots, terrorism, embargoes, labor disputes, including strikes, lockouts and job actions, or boycotts; (ii) the inability of  Developer or Company to successfully complete the annexation of the subject property into the City of Newton corporate limits or the inability of Developer or Company to obtain the governmental permits or approvals (including zoning) necessary for the acquisition of the Property, construction of the Improvements, or undertaking and operating the Improvements after a good faith effort to obtain same has been made; (iii) shortages of materials or energy; (iv) changes in laws; or (v) other causes beyond the control of and arising without the fault or negligence of Company; then, in such event, the Improvement Period shall be extended for a period equal to the delay caused by any of the foregoing events so long as Company shall (a) have furnished County on a timely basis, upon the occurrence of such event, a notice thereof, and (b) take all commercially reasonable steps necessary to relieve the effect of such event and to resume completion of the Improvements.  In accord with the foregoing, should the Company be unable to meet the requirements as described above as a result of a force majeure, the obligation of the County to pay as provided in Section II above, shall be suspended until such time as the Company is relieved from the effect of an event of force majeure and resumes completion of the Improvements.
8. It shall be an “Event of Default” by Company if any one or more of the following events shall occur for any reason whatsoever (and whether such occurrence shall be voluntary or involuntary or come about or be effected by operation of law or pursuant to or in compliance with any judgment, decree or order of any court or any order, rule or regulation of any administrative or governmental body):

a. If Company, except in the event of force majeure, commits a breach of an obligation (including without limitation, the obligation to (i) make the Investment during the Improvement Period and maintain the Improvements during the Investment Maintenance Period and/or, (ii) maintain a minimum of One Hundred Thirty-Five (135) jobs at the Property, which is Ninety percent (90%) of the proposed One Hundred Fifty-One (150) jobs at the Property during the Jobs Maintenance Period) and such breach continues for a period of Sixty (60) or more days following receipt by the Company of written notice from the County;

b. If during the Jobs Maintenance Period, the Company fails to timely file Exhibit B on or before March 5th of each year, following and corresponding to the previous July 1st  when taxes are billed and any qualifying incentive that would be due to the Company, such failure shall be deemed a breach of the Agreement and notwithstanding Paragraph 9 below, the sole remedy of the County will be that the County will not owe the Company Economic Development Incentive Grants that may have otherwise been due had those filings properly been made when due;  

c. If any material representation, warranty or other statement of fact contained in this Agreement or in any final writing, certificate, report or statement furnished by Company to County in connection with the transaction described in this Agreement, shall, to Company’s knowledge, to be false or misleading in any material respect at the time given; 

d. If Company shall be unable to pay its debts generally as they become due; files a petition to take advantage of any insolvency statute; makes an assignment for the benefit of creditors; commences a proceeding for the appointment of a receiver, trustee, liquidator or conservator of themselves or of the whole or any substantial part of their property; files a petition or answer seeking reorganization or arrangement of similar relief under the federal bankruptcy laws or any other applicable law or statute of the United States of America or any state; 

e. If a Court of competent jurisdiction shall enter an order, judgment, or decree appointing a custodian, receiver, trustee, liquidator, or conservator of Company or of the whole or any substantial part of their properties, or approves a petition filed against Company seeking reorganization or arrangement of similar relief under the federal bankruptcy laws or any other applicable law or statute; or if, under the provisions of any other law for the relief or aid of debtors, a court of competent jurisdiction shall assume custody or control of Company or of the whole or any substantial part of their properties; or

f. If based on the One Hundred Thirty-five (135) highest paid jobs at the Property, the taxable assets, employment and average wage amounts fall below the minimum values agreed upon in this Agreement for the Property.

9. County Remedy:  If Company fails to cure an Event of Default for which it receives written notice, which written notice will not be given to the Company by the County for a failure to timely file Exhibit B, from County due to its failure to satisfy the Improvement requirement or Jobs Creation requirement, the obligation of County as set out herein shall terminate, and Company shall immediately refund to County all Annual Incentive Payments paid to Company prior to the date of the Event of Default, plus interest at the rate of prime plus one percent (1%).  The date the prime interest rate shall be determined shall be the date that Company receives the notice of the Event of Default and prime will be the prime rate as published in the Wall Street Journal (WSJ).  Company shall, as it relates to an Event of Default, have sixty (60) days after receipt of the notice required above, to cure the Event of Default. The remedies described in this Paragraph 9 shall be the County’s sole remedies in connection with any Event of Default by Company. 
10. Company Remedy: If County fails to cure an Event of Default for which it receives written notice from Company, the obligations of Company as set out herein shall terminate; however, the obligations of the County shall remain in full force and effect, including, the obligation to pay the Annual Incentive Payment. County shall, as it relates to an Event of Default, have sixty (60) days after receipt of the notice required above, to cure the Event of Default. 
11. Company and County acknowledge that any monies appropriated and expended by County for economic development incentives, as provided in this Agreement, are for a bona fide public purpose and are expended in good faith reliance on NCGS 158-7.1.  In the event a Court of competent jurisdiction rules to which either Company or County is a party, that all monies expended by County pursuant to this Agreement were not offered and accepted in good faith and in compliance with NCGS 158-7.1 and, further, that such monies must be repaid, Company will make such repayment to County.  In the event one or more lawsuits are brought against County or any County elected official, officer, agent or employee, or Company, challenging the legality of this Agreement, then County and Company shall exercise their best efforts to defend against any and all such lawsuits, at their own cost and expense. In any event, if Company is required to repay funds to County pursuant to this Paragraph 11, the benefit of this Agreement to Company will have been lost and all further obligations of Company hereunder shall terminate.

12. All notices, certificates or other communications required or permitted to be given or served hereunder shall be deemed given or served in accordance with the provisions of this Agreement if the notice is (i) mailed in a sealed wrapper and is deposited in the United States mail, certified mail, return receipt requested, postage prepaid, or (ii) deposited with a national overnight courier service that retains receipts for its deliveries, properly addressed as follows:

County of Catawba:


Attn:  Mick Berry, County Manager



PO Box 389

Newton, NC, 28658



Copy to:
County Attorney



Attn:  Debra Bechtel, County Attorney

PO Box 389

Newton, NC, 28658



Crate & Barrel:
Euromarket Designs, Inc.



Attn:  Lease Administrator

1250 Techny Road

Northbrook, Illinois 60062

Copy to:
Euromarket Designs, Inc.

Attention: General Counsel

1250 Techny Road

Northbrook, Illinois 60062

County or Company may, by notice given to the other, designate any further or different addresses to which notices, certificates, requests or other communications shall be sent.

13. This Agreement shall inure to the benefit of, and is binding upon, County and Company and their respective successors and assigns. However, neither this Agreement, nor any rights, privileges, nor claims created by this Agreement may be transferred by Company without the prior, written approval of County, which approval will not be unreasonably withheld.
14. Except as otherwise provided in this Agreement, this Agreement may not be amended, changed, modified or altered except by written agreement of the parties.

15. If any provision of this Agreement is held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provisions of this Agreement.

16. This Agreement may be executed in any number of counterparts, each of which when so executed and delivered shall be deemed an original, and it shall not be necessary in making proof of this Agreement to produce or account for more than one such fully-executed counterpart.

17. Controlling Law and Venue. This Agreement is governed by and shall be construed in accordance with the laws of the State of North Carolina; venue of any action shall be in the general courts of justice in Catawba County, or if in Federal court in the Western District of North Carolina.

18. The term of this Agreement shall commence on the date of execution and expire upon payment by County of all payments due to Company and Company fulfilling all of its requirements including real and personal property investments and the creation and maintenance of jobs, unless earlier terminated as provided herein.

19. Both Company and County acknowledge and stipulate that this Agreement is the product of mutual negotiation and bargaining and that it has been drafted by Counsel for both Company and County.  As such, the doctrine of construction against the drafter shall have no application to this Agreement.

b. Economic Development Corporation President Scott Millar requested the Board hold a public hearing to receive citizen comments and consider a partnership with the City of Hickory and the County to encourage the private development of an approximate 40,000 square foot shell manufacturing building to facilitate the creation of new jobs and future tax base.  

The County has participated in several Spec building development projects with the two most recent projects closely resembling this proposal. The end result of these have been very positive, with multiple projects having landed in the County as a result of the buildings having been developed.

Lake Park 321, LLC, (LP-321) owns an approximate 3.5 acre site in a mixed commercial/business park setting on US321N and adjacent to the City of Hickory’s AviationWalk section of the CityWalk. The property has been recently appraised at $525,000 including the cost of grading, soil and erosion control and site development, and LP-321 has proposed the construction of a 40,000 square foot shell manufacturing facility with a ceiling height of 24 feet.  The construction cost of this facility is an amount not to exceed $2,210,000.  The facility will be of an attractive, insulated, pre-cast concrete construction.  LP-321 will be responsible for financing and constructing the facility within eight months and will be responsible for the cost and risk associated with the facility should the facility not sell during the timeframe considered under this proposal. 

Pursuant to North Carolina General Statutes, the County and the City of Hickory will be participants in the agreement to share initial costs and carrying costs to encourage LP-321 to take on the private developer risk associated with this speculative building. 

The City and County agrees to waive or reimburse any Soil & Erosion permit fees and Construction permitting fees under their control, as well as any impact fees or utility connection and tap fees that may be associated with the project.   

Catawba County and the City of Hickory each agree to grant back an amount equal to any property taxes received on the building for the initial construction period and a period of up to 36 months from the issuance of a Temporary Certificate of Occupancy or until the sale of the shell facility, whichever comes first. 
“Carrying Costs” consisting of construction interest costs, insurance, and electricity costs for the Facility are described in the contract. Catawba County agrees to provide up to $40,000 in year one, $45,000 in year two, and $50,000 in year three to defray facility costs for interest, electricity, and insurance following the issuance of a Temporary Certificate of Occupancy, or until the sale of the shell facility to a “Qualifying End User”, whichever comes first. 

A “Qualifying End User” is defined as an entity that, in the discretion of Hickory and Catawba County, will occupy the property and is a manufacturing enterprise or commercial plant which will increase its population, taxable property and business prospects, and the City and Catawba County will take into account the creation of a substantial number of jobs above the County average wage, and that at least 75% of the facility’s output must be used or consumed off-premises in satisfying the determination as a Qualifying End User.

 If the building is sold during the first 36 months from the issuance of a Temporary Certificate of Occupancy (TCO), the proceeds from the sale will be distributed in the following order: 

1.
Payment for the Land in the amount of $525,000, less the amount that has been paid by the City of Hickory for Aviation Walk construction, for a maximum total of $473,000.  

2.
Payment for the Shell Facility, up to the maximum amount of $2,210,000. 

3.
Any remaining proceeds will be distributed to the County and to the City of Hickory proportionately to the percentage of Carrying Cost Assistance to date up to 100%. 

4.
Any remaining funds will be distributed to LP-321.

 If the building is sold during months 37-42 as a result of marketing activities by the EDC, City, or County during the initial 36 months from the issuance of a Temporary Certificate of Occupancy (TCO), the proceeds from the sale will be distributed in the following order: 

1.
Payment for the Land in the amount of $525,000, less the amount that has been paid by the City of Hickory for Aviation Walk construction, for a maximum total of $473,000. 

2.
Payment for the Shell Facility, up to the maximum amount of $2,210,000. 

3.
Any remaining proceeds will be distributed to the County and the City of Hickory and any costs LP-321 has incurred during months 37-42 on interest, insurance, electricity and property taxes will be distributed proportionately to the percentage of Carrying Cost Assistance to date up to 100% of those expenses. 

4.
Any remaining funds will be distributed to LP-321. 

Except under the special circumstance of a buyer in months 37-42, no Carry Cost Assistance reimbursement will be made after 36 months from the issuance of the Temporary Certificate of Occupancy to the City or County should the facility not be sold in that period of time. 
Chair Isenhower opened the public hearing; no one came forward to speak and Chair Isenhower closed the public hearing.  After confirming there was a market for a shell building of this size, Commissioner Hunsucker made a motion to approve a contractual agreement among the City of Hickory, the County and LP-321 as outlined above.  The motion carried unanimously.  The following applies (exhibits available in the Legal Department of the County Manager’s Office):

NORTH CAROLINA

CATAWBA COUNTY






AGREEMENT 

THIS AGREEMENT, made and entered into this _________ day of         , 2020, by and between CATAWBA COUNTY, a North Carolina body politic corporate in nature, hereinafter referred to as “Catawba”, the CITY OF HICKORY, a North Carolina municipal corporation, hereinafter referred to as “Hickory”, and LAKE PARK-321, LLC., a North Carolina limited liability company, hereinafter “LP-321”. 

WITNESSETH:

LP-321 is the owner of a +/-3.5010 acre tract of land located in Catawba County, North Carolina and more particularly described on Exhibit A attached and incorporated by reference, hereinafter referred to as “Site”.  The parties wish to cause construction of a Class A shell building on the Site on certain terms and conditions which are mutually acceptable.  In consideration of the foregoing and in consideration of various reciprocal promises and undertakings herein set forth, the parties agree as follows, consistent with North Carolina General Statutes 158-7.1 and 160A-17:

1. LP-321 will cause the construction of a 40,000 square foot building on the Site, to its shelled-in state of completion, according to the plans and specifications further defined in Exhibit B attached and incorporated herein by reference.  At its own expense, LP-321 shall secure financing for the shell building construction and Site improvements.  LP-321 will use its best efforts to cause said building to be completed to its shelled-in state of completion according to the plans and specifications within 8 months of execution of this Agreement.  Catawba and Hickory, at their expense, shall have the right periodically to inspect the construction of the building.  

2. LP-321 will maintain all portions of the Site and Building, will maintain fire and extended coverage insurance on the building, will pay all utilities used in maintaining and constructing the building, and will pay all taxes on the land and building.  LP-321 will guarantee the workmanship for the erection of the building to its shelled-in state to be of good quality for twenty-four (24) months after the issuance of the temporary certificate of occupancy.  This is in addition to any warranty given by the building materials, equipment, and/or roofing manufacturers.  These warranties shall be transferred to a buyer of the Site and the building during the period of such warranties. 

3. Catawba and Hickory agree to waive any soil and erosion control permitting fees, shell building construction permitting fees, and either waive or reimburse water and sewer connection and impact fees, under their control, as an incentive for the erection of the shell building.  Catawba and Hickory will receive reimbursement of these fees as provided within this Agreement. 

4. Catawba agrees to provide grants equal to the amount of any County property taxes for the Site and shell building (the “Facility”) during the construction period (beginning with the date of the issuance of the shell building construction permit) and for the period of up to 36 months after the issuance of a Temporary Certificate of Occupancy.  Hickory agrees to provide grants equal to the amount of any City property taxes for the Facility during the construction period (beginning with the date of the issuance of the shell building construction permit) and for the period of up to 36 months after the issuance of a Temporary Certificate of Occupancy.  This incentive shall terminate upon the sale or lease of the shell building or 36 months after issuance of the Temporary Certificate of Occupancy, whichever comes first. Hickory will construct and maintain the Aviation Walk which crosses the LP-321 property.
5. Catawba and Hickory agree to reimburse interim “Carrying Costs” to LP-321 on a pro-rated quarterly basis for a period of 36 months for a “Qualifying End User” as defined in Paragraph 12.  “Carrying Costs” shall begin on the date of the issuance of a Temporary Certificate of Occupancy and shall include “Construction Interest Costs”, which are defined to include interim financing costs on Facility construction and Site Improvements (in the amount in Exhibit B) with such financing costs to be equal to Prime Rate as listed in the Wall Street Journal on the first day of each calendar month, Electricity, General Building Insurance and Contingency in a total amount not to exceed $1,215 (One Thousand Two Hundred and Fifteen Dollars), and shall be paid quarterly in arrears up to a maximum total amount of $80,000 annually for year 1 ($40,000 total for Catawba and $40,000 total for Hickory), increasing, possibly, up to an additional $10,000 for year 2, and increasing, possibly, up to an additional $10,000 for year three, for a maximum total carry cost amount of $270,000 if applicable over a period of 36 months ($135,000 for Catawba and $135,000 for Hickory). The additional amounts are to cover possible interest rate increases of up to .50 basis points in each of years 2 and 3.  If interest rates do not increase the payments will not increase.  Under no circumstance will any increase exceed the amount of the actual interest rate increase.  City and LP-321 recognize and agree that the first $52,000 of Carrying Cost reimbursement is waived in return for the Aviation Walk portion of the Hickory Trail being constructed on the LP-321 site. The chart below is an illustration of the wording in Paragraph 5.  
CARRYING COSTS

	Max. Interest at Prime Rate
	Construction Interest Costs (Maximum)
	Electricity
	General Building Insurance
	Contingency
	Catawba County Funding
	City of Hickory Funding (after $52,000 credit for Aviation Walk)

	Year 1-3.25%
	$ 71,825
	$ 720
	$ 6,000
	$ 1,455
	$ 40,000
	$ -0-

	Year 2-3.75%
	$ 82,875
	$ 720
	$ 6,000
	$    405
	$ 45,000
	$ 33,000

	Year 3-4.25%
	$ 93,925
	$ 720
	$ 6,000
	($   645)
	$ 50,000
	$ 50,000

	TOTAL
	$248,625
	$2,160
	$18,000
	$ 1,215
	$ 135,000
	$ 83,000


6. All decisions under this Agreement for the pricing, the sale, and any other decisions determined to be necessary for the satisfaction of this Agreement must be approved by a minimum of five (5) affirmative votes. LP-321 will have four votes for the determination of any vote, the Manager of the City of Hickory will have two (2) votes, and the Manager of Catawba County will have two (2) votes. 

7. Sales Pricing for the Facility will be established as follows, using values that have been established by an independent appraisal of the property (Exhibit C, attached and incorporated herein by reference):

a. Land:  An analysis of the Site has been made in order to determine the fair market value of the Site in its current condition of development without further development by LP-321. The analysis for the site is predicated on the assumption the site is environmentally clean.
b. Shell Building: Should pricing negotiations occur affecting the price and terms,  a majority vote will be required to change the price and terms for the Facility.  In any negotiations concerning the price and terms of the sale of the Facility, the parties will have the same voting rights as set forth above in Paragraph 6. 

8. Upon the sale of the Facility resulting in the occupancy of the Facility by a Qualified End User, the proceeds from the sale will be distributed in this order:

a. The Landowner (LP-321) will be paid for the land in the amount of $525,000.00, less the amount that has been paid for Aviation Walk construction, for a maximum total of $473,000. 
b. The Developer (LP-321) will be paid for the costs of site improvements and construction defined in Exhibit B, up to the maximum amount of Two Million, Two Hundred Ten Thousand Dollars and No Cents ($2,210,000.00).

c. If a sale should occur during the first 36 months following the issuance of a Temporary Certificate of Occupancy, and should any additional proceeds remain, Catawba and Hickory will be reimbursed Carrying Costs pro rata according to each party’s participation.   

d. If a sale or lease should occur in months 37-42 following the issuance of a temporary certificate of occupancy and with agreement the project resulted due to efforts by the EDC, City, or County during months 1-36 by a minimum of 5 of the 8 votes of the members, any remaining proceeds from the sale shall be distributed pro rata to participants not to exceed 100% of their participation.  This distribution shall include costs LP-321 may have incurred on interest, electricity, insurance, and taxes incurred during those months 37-42.  

e. Should a lease transaction be approved by the parties to a Qualifying End User in the first 36 months following the issuance of a Temporary Certificate of Occupancy, Catawba and Hickory will be reimbursed by LP-321 for all Construction Interest Costs, Electricity, Insurance, and Contingency Costs not to exceed Catawba’s and Hickory’s pro rata costs within 90 days of the execution of the lease transaction.
f. If a sale or lease should occur at any time following month 36 there shall be no distribution of proceeds to Catawba and Hickory unless as provided within this Agreement.

g. Should any additional proceeds remain, LP-321 will receive any remainder in its entirety.

h. Should a sale of the property be for less than the total of $2,657,025.00 (Two Million, Six Hundred Fifty Seven Thousand Twenty Five Dollars and no Cents), proceeds from the sale shall still be distributed in the order shown within this Paragraph 8.

9. Upon the sale or lease of the Facility to an end user that is not determined to be a Qualifying End User, money will be reimbursed in this order:

a. If the transaction should occur during the first 36 months following the issuance of a Temporary Certificate of Occupancy, Catawba and Hickory will be reimbursed Carrying Costs to the date of sale according to their participation.

b. The Landowner (LP-321) will be paid for the land in the amount of $525,000.00, less the amount that has been paid for construction ($52,000) for a maximum total of $473,000.

c. The Developer (LP-321) will be paid for the costs of site improvements and construction defined in Exhibit B, up to the maximum amount of Two Million Two Hundred Ten Thousand and no Dollars ($2,210,000.00).

d. Should any additional proceeds remain, LP-321 will receive any remainder in its entirety.

e. Should a sale of the property be for less than the total of $2,657,025, proceeds from the sale shall still be distributed in the order shown within this paragraph.

10. LP-321 may buy out Catawba and Hickory at any time by reimbursing all Carrying Costs contributed by these parties, and all fees waived or reimbursed by Catawba or Hickory, to the date of the buyout as written. 
11. In the event the parties cannot come to a majority vote for any decision, LP-321 must reimburse 50% of all eligible Carrying Costs contributed by Hickory and Catawba including any fees waived or reimbursed through the effective date of the buyout. 
12. “Qualifying End User” is defined as an entity that, in the discretion of Hickory and Catawba, will occupy the property and is a manufacturing enterprise or commercial plant within the City of Hickory which will increase its population, taxable property, and business prospects. Catawba and Hickory will take into account the creation of a substantial number of jobs above the County average wage and at least 75% of the facility’s output must be used or consumed off-premises in satisfying the determination as a Qualifying End User.
13. LP-321, Catawba and Hickory believe the project will stimulate and stabilize the local economy and result in the creation of a substantial number of new, permanent jobs in the county and increase the tax base.     

14. Catawba and Hickory agree the community is not in a position to develop and fill more than two additional similar size and competing industry use shell building construction projects in the County at any given time.  An instance of participation will be defined as a project that currently has any outstanding and unreimbursed shell building expenditures under this program. 
15. This agreement is governed by and shall be construed in accordance with the laws of the State of North Carolina; venue of any action shall be in the general courts of justice in Catawba County, or if in Federal Court, in the Western District of North Carolina.

IN TESTIMONY WHEREOF, the parties have executed this Agreement as of the day and year first above written.
c.  Assistant Planning Director Chris Timberlake requested the Board hold a public hearing to receive citizen comments and consider an application to rezone approximately 17.3 acres from R-30 Residential and Planned Development-Conditional District to Planned Development-Conditional District, allowing for six condominiums (126 total units) and a restaurant, as well as allowance of the high-density development option (up to 50% imperviousness).  
The R-30 Residential district requires a minimum lot size of 30,000 square feet (3/4 acre) and is considered a medium-density “general use” residential district. Predominant uses in this district include single-family homes and agriculture. 

Planned Development district is established to encourage master planning of larger scale, multiple, and/or mixed-use developments. The district offers more flexibility in lot size requirements and creativity in design.

Conditional District (CD) zoning is an option within the Unified Development Ordinance to allow consideration of certain uses that, because of their nature or scale, have particular impacts to the area. Therefore, development standards cannot necessarily be predetermined and controlled by general district regulations. Conditional zoning is intended for a firm development proposal, and the conditions must be agreed to by all parties.
The properties for which the rezoning request was considered are located in the Sherrills Ford Small Area Planning District, Mountain Creek Township. One parcel is approved for 76 townhomes and a restaurant. The other parcels included in this request were zoned R-30 Residential and are undeveloped or have single family homes.  Surrounding parcels are zoned R-30 Residential and Rural Commercial, and contain single family homes, a sewer pump station, manufactured home park, and one is the location of the Lake Norman Marina.
Blackstone Development Group LLC proposed a conceptual site plan that includes six (6) separate condominium buildings, each containing 21 units (for a total of 126 units), and a 7,500 square foot restaurant on 17.3 acres. Structures will meet a 50’ setback from all property lines, including NCDOT’s proposed right-of-way. Maximum height of the condominiums will be 45-feet (3-story). Maximum height of the restaurant will be 36 feet.  Building materials include lap siding (hardiboard), brick and stone veneer, shingled main roofs and standing seam metal low accent roofs.

As illustrated on the site plan, new landscaping will be installed along NC 150 and the western portion of Vinewood Road. Two retaining walls will be used on the north side of the property facing Vinewood Road’s northern portion. Additional evergreen shrubs will be used in conjunction with existing vegetation to provide appearance of a natural screen. Trees will be planted to accomplish reforestation of the properties.

The development will be accessed through a median-type entrance. While the cul-de-sac at the end of Vinewood Road will be improved, only emergency access would be available from the cul-de-sac to the development.

The high-density option was requested to allow for more than 24% imperviousness. The applicant proposed approximately 34% imperviousness and will capture and treat stormwater through the use of bio-retention areas and underground detention.  

Nine point seven (9.7) acres of open space will be provided through use of common open space utilizing the sidewalks, reforested areas, clubhouse, and pool. The dock below the restaurant will not be open to boat traffic, but instead only offer views of the lake. Its approval will be subject to Duke Energy’s Lake Management.

Public water and sewer exist along NC 150. The developer will be responsible for designing internal water and sewer systems and connecting to the existing utilities.

East NC 150 Highway is identified as a boulevard in the 2035 Long Range Transportation Plan. Most recent reported traffic counts from 2017 east and west of the site measured 10,000 and 14,000 Annual Average Daily Traffic (AADT), respectively. East NC 150 Highway is scheduled for widening to a 4-lane road with a divided median. According to the 2020-2029 STIP, right-of-way acquisition for this section of improvements is scheduled to begin in 2025 with construction commencing in 2028. The applicant is responsible for installing right and left turn lanes along NC 150 and acquiring any right-of-way necessary to make the improvements. 

The Sherrills Ford Small Area Plan (SFSAP), adopted on February 17, 2003, and the Highway 150 Corridor Plan serve as the current land use plans for this area.  “Future Land Use Recommendations," of the SFSAP and “Future Land Use & Economic Opportunity,” of the Highway 150 Corridor Plan depict the properties as being in an area recommended for medium-density (1 unit per ¾ acres). The proposed used is inconsistent with the adopted land use plans.

The Planning Board held a public hearing on August 31, 2020, to consider the request. The Planning Board asked where the bio-retention areas would drain, about intended use of the emergency access, and what the typical minimum setbacks would be along the lake. Miles Wright, engineer, spoke on behalf of the applicant. He indicated traffic numbers related to the proposal would be a marginal increase (3.4%) because of the proposed reduction in restaurant size and because condominiums produce less traffic as compared to townhomes per transportation studies. The proposed height for the condominiums is 45 feet (3-story). The bio-retention areas would release water as permitted by the state. Retention areas near Highway 150 would likely release toward right-of-way drainage areas. Those in the rear would release toward Vinewood Road drainage ditches. Price points are expected to be around $300,000 and should not impact nearby property values in a negative way. There were no comments from the public.

Staff recommended and the Planning Board voted 8 – 0 to favorably recommend to the Board of Commissioners to rezone the 17.3 acres owned by Blackstone Development Group LLC from R-30 Residential and PD-CD (RZ2016-07) to Planned Development-Conditional District (RZ2020-11) to allow up to 126 units in six condominiums and a 7,500 square foot restaurant based upon the future planned widening of NC 150 making the property less desirable for single-family development; the proximity to the commercial marina located across NC 150 allowing the proposed use to serve as a transitional residential use between the existing commercial use and the existing single-family uses along Vinewood Road; the applicant completing all transportation improvements required by NCDOT; the conceptual site plan and architectural renderings submitted by Wright and Associates Engineers & Surveyors and Keith M Kuenzli, Architect; and the swimming pool being relocated on the property between the restaurant and lake.
Chair Isenhower opened the public hearing.  No one came forward to speak and Chair Isenhower closed the public hearing.  After discussion by Board members confirming adequate parking and how the restaurant was accessed, the Board added an additional requirement of the Homeowners Association and Restrictive Covenants to require that no more than 10% of the condominium units may be leased or sublet and that any lease or sublease would be for a minimum of 12 months (1 year).  Commissioner Barnes made a motion to approve the rezoning requested based on the reasons set forth from the Planning Board above and the addition requirement stated above regarding leasing and subleasing.  The motion carried unanimously.  The following ordinance and consistency statement applies:

Ordinance No. 2020-______________

AMENDMENT TO THE CATAWBA COUNTY ZONING MAP

BE IT ORDAINED, BY THE BOARD OF COMMISSIONERS, that the Catawba County Official Zoning Atlas is hereby amended by rezoning the following described properties from R-30 Residential and PD-CD (RZ2016-07) to PD-CD (RZ2020-11):
17.3 acres identified by Parcel Identification Numbers 4607-17-00-0201, 3697-20-90-6356, 4607-17-00-3413, and 4607-17-00-3569 located in the Sherrills Ford Small Area Planning District, Mountain Creek Township.
PLAN CONSISTENCY STATEMENT:


Pursuant to NCGS 153A-341, the Catawba County Board of Commissioners finds the request to be inconsistent with Map 5, titled “Future Land Use Recommendations,” of the Sherrills Ford Small Area Plan, adopted on February 17, 2003 and Map 6, “Future Land Use & Economic Opportunity,” of the Highway 150 Corridor Plan, adopted September 8, 2014 which both depict the properties as being in an area recommended for medium-density (1 unit per ¾ acres), but reasonable for rezoning based upon:  

1) The future planned widening of NC 150 making the property less desirable for single-family development; 

2) The proximity to the commercial marina located across NC 150 allowing the proposed use to serve as a transitional residential use between the existing commercial use and the existing single-family uses along Vinewood Road;

3) The applicant completing all transportation improvements required by NCDOT; 

4) The conceptual site plan and architectural renderings submitted by Wright and Associates Engineers & Surveyors and Keith M Kuenzli, Architect;

5) The swimming pool being relocated on the property between the restaurant and lake; and

6) The Home Owners Association and Restrictive Covenants shall require that no more than 10% of the condominium units may be leased or sublet and that any lease or sublease would be for a minimum of 12 months (1 year). 

This, the 21st day of September 2020.

ZONING MAP AMENDMENT CONSISTENCY STATEMENT

On September 21, 2020 the Catawba County Board of Commissioners conducted a public hearing for the purpose of recommending a zoning map amendment to Parcel Identification Numbers 4607-17-00-0201, 3697-20-90-6356, 4607-17-00-3413, and 4607-17-00-3569.

Upon considering the matter, the Catawba County Board of Commissioners finds the request inconsistent with Map 5, titled “Future Land Use Recommendations,” of the Sherrills Ford Small Area Plan, adopted on February 17, 2003 and Map 6, “Future Land Use & Economic Opportunity,” of the Highway 150 Corridor Plan, adopted September 8, 2014 which both depict the properties as being in an area recommended for medium-density (1 unit per ¾ acres), but reasonable for rezoning based upon:  

1) The future planned widening of NC 150 making the property less desirable for single-family development; 

2) The proximity to the commercial marina located across NC 150 allowing the proposed use to serve as a transitional residential use between the existing commercial use and the existing single-family uses along Vinewood Road;

3) The applicant completing all transportation improvements required by NCDOT; 

4) The conceptual site plan and architectural renderings submitted by Wright and Associates Engineers & Surveyors and Keith M Kuenzli, Architect; and

5) The swimming pool being relocated on the property between the restaurant and lake.
6) The Home Owners Association and Restrictive Covenants shall require that no more than 10% of the condominium units may be leased or sublet and that any lease or sublease would be for a minimum of 12 months (1 year). 

This decision was affirmed by a vote of _5__-_0__ of the Catawba County Board of Commissioners.

9.
Appointments. None.
10.
Other Items of Business.  None

11.  Manager’s Report. 
a. County Manager Mick Berry presented a request from the Tax Administrator for Board approval of ninety-eight (98) releases totaling $19,999.66, five (5) refunds totaling $87.09, and seventy-five (75) Motor Vehicles Bill adjustments / refunds totaling $5,136.91 requested during the month of August.

North Carolina General Statute 105-381(b) states upon receipt of a taxpayer's written request for release or refund, the taxing unit’s governing body has 90 days to determine whether the taxpayer’s request is valid and to either approve the release or refund of the incorrect portion or to notify the taxpayer in writing that no release or refund will be made.  

During the month of August, Tax Office staff checked records and verified the legitimacy of ninety-eight (98) release requests totaling $19,999.66, five (5) refunds totaling $87.09, and seventy-five (75) Motor Vehicle Bill adjustments / refunds totaling $5,136.91.  

Common reasons for release of tax bill amounts include changes in exemption status, change in situs, businesses closing / being sold, clerical errors, and material changes in property structures.  The refund requests are driven by adjustments due to changes in exemption amounts.  The motor vehicle bill adjustments are largely due to pro-ration of tax bill amounts to account for mid-year transfers of ownership, change in values and change in situs.   
Commissioner Barnes made a motion to approve these refunds/releases.  The motion carried unanimously.
b. County Manager Berry requested Board approval of the submission of a legislative goal to the North Carolina Association of County Commissioners (NCACC) to seek legislation, funding and other efforts to expand North Carolina counties’ capacity to partner with private business in enhancing and supporting targeted critical and essential industry sectors, building upon North Carolina’s existing economic assets and increasing its importance in the context of the national economy.  Vice-Chair Barbara Beatty made a motion to approve this submission.  The motion carried unanimously.  
12.
Attorneys’ Report: 
County Attorney Debra Bechtel informed the Board of the settlement of 20 CVS 1122, Catawba County v. Shirley McGee for $39,000.  She requested the Board approve the settlement and authorized County Attorney Bechtel to sign any necessary paperwork.  Commissioner Butler made a motion to approve the settlement and authorize Attorney Bechtel to sign the necessary paperwork.  The motion carried unanimously.
13.
Adjournment.  Upon a motion by Commissioner Hunsucker, which unanimously carried, the Board adjourned the meeting at 7:52 p.m.
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