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The Catawba County Board of Commissioners met in Regular Session on Monday, February 3, 2020, at 7:00 p.m., in the Board of Commissioners Meeting Room, 2nd Floor, Catawba County Justice Center, 100 Government Drive, Newton, North Carolina.
Present were Chair Randy Isenhower, Vice-Chair Barbara G. Beatty and Commissioners Katherine W. Barnes, Sherry E. Butler, and Dan A. Hunsucker.  
Also present were County Manager Mick Berry, Assistant County Manager Mary Furtado, County Attorney Debra Bechtel, Assistant County Attorney Jodi Stewart, and County Clerk Barbara Morris.  Assistant County Managers Dewey Harris and Bob Miracle were absent.
1. Chair Randy Isenhower called the meeting to order at 7:00 p.m., noting a quorum was present. 
2. Commissioner Sherry E. Butler led the Pledge of Allegiance to the Flag.
3.
Commissioner Katherine W. Barnes offered the invocation.

4.
Commissioner Butler made a motion to approve the minutes of the Board’s Regular Meeting and Closed Session of January 21, 2020. The motion carried unanimously.

5.
Recognition of Special Guests: Chair Isenhower welcomed everyone present.
6.
Public Comments.  

Mr. Edie Eide spoke of his concerns regarding radioactive materials being used and transported by a company located in Trivium Corporate Center.
7.
Presentation.
The Board issued a proclamation recognizing the 100th Anniversary of the passage of the 19th Amendment to the Constitution of the United States which gave women the right to vote, and the founding of the League of Women Voters in the United States and in North Carolina, and the impact these historic accomplishments have on citizen engagement and the civic life of the community, the state and the nation.  

8.
Public Hearing: 
Economic Development President Scott Millar requested the Board hold a public hearing to receive citizen comments and approved an Economic Development Agreement between the County and Cataler North America Corp, subject to Trivium Corporate Center’s approval of the land transfer.
Cataler plans to construct a 100,000 square foot manufacturing facility (with expansion capacity to 300,000 square feet in the future) in Trivium Corporate Center for the production of catalysts for gasoline and diesel engines primarily for the automotive industry. Cataler plans to invest a minimum of $42 million and up to $50 million in new facility construction, machinery, equipment and furniture and fixtures by December 31, 2024. Cataler plans to create 151 jobs by December 31, 2026 of which the average annual salary will be $46,000. This average wage is higher than the Catawba County average of $43,133.  

The incentive grant is based on a contract with obligations requiring satisfactory performance by the Company and adheres to all NC general statutes. The contract requires the following: a minimum investment of $42 million and the creation of 151 new jobs by Cataler; the sale of 22.335 acres by Trivium Corporate Center, Inc., a non-profit jointly developed and funded by Catawba County and the City of Hickory, to Cataler for $10,000 per surveyed acre and install infrastructure including the extension of an access road and water extensions to the project site, and an incentive equal to 58% of the new property taxes received for 5 years. This grant is subject to the standard contractual commitments and would total a maximum of $723,695 for the County (prior to depreciation). Payments would equal a maximum of $73,370 year 1, $150,075 year 2, $166,750 years 3 – 5.

Like all incentives provided by the County, these incentives will be based on an economic development agreement which requires Cataler to meet minimum thresholds of investment ($42,000,000 by 2024) and job creation (151 by 2026), which must be maintained for 3 years after the end of the final incentive payment. Clawbacks are included in the agreement requiring repayment should the investment and job creation amounts not be met or sustained. Mr. Millar recognized the efforts of EDC Director of Business Recruitment Julie Pruett, County Attorney Debra Bechtel and Assistant County Attorney Jodi Stewart for their efforts in this project.
Chair Isenhower opened the public hearing.  Edie Eide came forward to speak during the public hearing regarding his concerns about the amount of water to be used by Cataler, the treatment of water which will be discharged from the facility, and the need to ensure adequate vegetative visual barriers are planted around the facility.  Chair Isenhower then closed the public hearing.  Commissioner Barnes made a motion to adopt the related resolution and subject to Trivium Corporate Center’s approval of the land transfer, authorize the Chair to execute the required documents.  The motion carried unanimously.  The following resolution and contract apply.  Exhibits and schedules to the contract are available for review in the County Manager’s Office.

Resolution No.  2020-

Resolution Authorizing Economic Development Incentives for Cataler North America Corporation

WHEREAS, North Carolina General Statute 158-7.1 authorizes a county to undertake an economic development project by extending assistance to a company in order to cause the company to locate or expand its operations within the county; and
WHEREAS, Cataler North America Corporation (herein referred to as “the Company”) requested these incentives to cause a minimum investment of $42,000,000 for the improvement of real property and installation of capital equipment and trade fixtures at a site in Trivium Corporate Center at 1761 Trivium Parkway, Newton NC by December 31, 2024 and to create a minimum of 151 new jobs by December 31, 2026. These jobs must be maintained for a minimum of three years following the payment of the final incentive. The Company agrees to the requirement to not hire anyone without a minimum of a high school diploma for anyone 25 years of age or below, and that the average salary of all jobs will be $46,000 or more which exceeds the county average wage.    
NOW, THEREFORE, BE IT RESOLVED by the Board of Commissioners of Catawba County, North Carolina, as follows:

1) The Board of Commissioners approves the transfer of approximately 22.335 acres owned by the Trivium Corporate Center Inc., a non-profit jointly developed and funded by Catawba County and the City of Hickory, to the Company, also conditioned on the minimum investment and maintenance of $42,000,000 and 151 new jobs, for $10,000 per surveyed acre.

2) The Board of Commissioners approves the expenditure for grading and infrastructure including the extension of an access road, water and sewer extensions to the project boundary, as necessary for the project.

3) The Board of Commissioners approves a performance based grant based on the minimum investment and maintenance of $42,000,000 and 151 new jobs, with a maximum payment of $73,370 year 1, $150,075 year 2, and $166,750 years 3 through 5, for a total maximum incentive of $723,695.

4) The Board of Commissioners directs the County to execute a contract and any necessary resolutions or addenda between the Company and the County under these terms and conditions and authorizes the Chair to execute these documents.

This the _____ day of ______, 2020.

STATE OF NORTH CAROLINA


COUNTY OF CATAWBA AND 

COUNTY OF CATAWBA 


CATALER NORTH AMERICA CORPORATION

ECONOMIC DEVELOPMENT AGREEMENT


This JOINT ECONOMIC DEVELOPMENT AGREEMENT (this “Agreement”) is made and entered into this ___day of February __, 2020, by and between Catawba County (the “County”), a North Carolina body politic, having a mailing address of Post Office Box 389, Newton, NC, 28658, and Cataler North America Corporation (or “Company” or “Cataler”), a North Carolina corporation qualified to do business in the State of North Carolina, having a mailing address of 2002 Cataler Drive, Lincolnton, NC 28092. 

WITNESSETH:


WHEREAS, North Carolina General Statute (NCGS) 158-7.1 authorizes County to make appropriations for the purpose of aiding and encouraging the location of business enterprises and industrial and commercial plants in or near its boundaries, and the Company is engaged in manufacturing products for the automotive industry within the meaning of NCGS 158-7.1; and


WHEREAS, the Company intends to construct or cause to be constructed  real property improvements and install or cause to be installed machinery and equipment and trade fixtures used to assemble, manufacture, and process business-related goods and services (collectively, the “Improvements”) at Trivium Corporate Center business park at 1761 Trivium Parkway, Newton, NC (portions of Parcel ID #s 372117105489, show as Lot 12 on the survey in Exhibit F attached and incorporated herein by reference) (the “Project Site”), at cumulative expenditure costs incurred by or at the direction of the Company of not less than Forty-two Million Dollars ($42,000,000) up to Fifty Million Dollars ($50,000,000) with the capital Improvements to be made between January 1, 2020 and December 31, 2024 (the “Capital Improvement Period”).  The Company intends to create a minimum of One Hundred Fifty-one (151) new jobs at its operation to be located within the Property (the “Facility”) by December 31, 2026 under this Agreement (the “Job Creation”); and


WHEREAS, in an effort to encourage and maintain educational advancement in the County, at the County’s request, the Company will agree to require a minimum of a high school diploma or its equivalent (GED, Adult HS Diploma, etc.) for any permanent full-time employee Twenty-Five (25) years of age or below if such employee is to be counted towards new job creation for purposes of this Agreement; and 


WHEREAS, the Company expects to be a community-oriented company and intends to participate in philanthropy, community events and programs intended to increase the health and happiness of their employees and the greater community as a whole; and, in addition, will participate, in a manner determined by the Company, in the Catawba EDC’s corporate Committee of 100 501(c)(3) non-profit sponsorship for at least each year of the grant proposed herein (brochure provided in Exhibit A); and


WHEREAS, the Company is encouraged, to the extent possible, to purchase local services and supplies, such as, but not limited to, locally produced products, local hotel, motel and hospitality services, local building and construction services, and other products and services; 



NOW, THEREFORE, in consideration of the promises contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

SECTION I – COMPANY

1. On or before February 29, 2020, the Company shall deliver to County a certificate confirming that the Company intends that construction and installation of the Improvements by the Company will result in the creation, maintenance and availability of a minimum of One Hundred Fifty-one (151)  net new jobs to the Facility in the County on or before December 31, 2026 and that the overall average annual wage for the new jobs at the Facility will equal or exceed $46,000 for each year that the County pays the Company an Economic Development Incentive Grant provided for herein. The Company affirms its understanding of, and agrees to comply with, the Calendar of Responsibilities as outlined in Exhibit B, attached hereto and incorporated herein by reference. Such certificate shall be substantially in the form of the certificate attached to this Agreement as Exhibit B.

2. In order to induce County to enter into this Agreement and to appropriate and expend monies for payment of Economic Development Incentive Grants, the Company represents and warrants that, as of the execution date hereof:

a.
The Company is qualified to do business in the State of North Carolina, has a place of business within the State of North Carolina, and is in good standing and authorized to do business in the State of North Carolina;

b.
The Company has the corporate power and authority to own its properties and assets and to carry on its business as now being conducted and has the corporate power and authority to execute and perform this Agreement;

c.
The undersigned representative of the Company has the right, authority and duty to execute this Agreement in the name and on behalf of the Company;

d.
This Agreement (i) is the valid and binding instrument and agreement of the Company, enforceable against the Company in accordance with its terms; (ii) does not violate any order of any court or other agency of government binding on the Company, the charter documents or operating agreement of the Company or any provision of any indenture, agreement or other instrument to which the Company is a party; and (iii) does not conflict with, result in a breach of, or constitute an event of default, or an event which, with notice or lapse of time, or both, would constitute an event of default, under any indenture, agreement or other instrument to which the Company is a party;

e.
There is no suit, claim, action or litigation pending, or to the knowledge of the Company threatened, relating to the Improvements, the use of the Improvements for their intended purpose, or any other matter contained herein; and

f.
The Company is not engaged in a business that would be exempt from property taxes.

3. The Company shall make or cause to be made Improvements to the Project Site, as applicable, during the Capital Improvement Period. Cumulative expenditures shall be inclusive of new construction and/or property renovations, machinery, equipment, furniture and fixtures and computer equipment. Costs for the Improvements to the Project Site, made or caused to be made by the Company for capital equipment and trade fixtures used to assemble, manufacture, and process business-related goods and services will be not less than Forty-two Million Dollars ($42,000,000) and up to Fifty Million Dollars ($50,000,000) or more and be made by December 31, 2024, all of which will qualify and result in additional value for ad valorem tax purposes as determined by the Catawba County Tax Office.  The Company agrees to maintain in place, in good condition (ordinary wear and tear excepted), said Improvements for Three (3) years after the final Economic Development Incentive Grant payment (“Investment Maintenance Period”). 

4. The Company shall create a minimum of One Hundred Fifty-one (151) new jobs in the County at the Facility by December 31, 2026.  The Company agrees to maintain or make these jobs available at the Facility for three (3) years after the final Economic Development Incentive Grant payment (“Jobs Maintenance Period”). A job is defined as employment that provides Sixteen Hundred (1600) hours or more of work in any Twelve (12) month period. 

5. Closing on the Project Site will occur on or before August 31, 2020. In addition, the Company has elected by written notice to have the City and County grade the Project Site. The building footprint will be graded to building pad condition suitable for final grading and subsequent phase I building construction as shown on Exhibit C attached and incorporated herein by reference, by August 1, 2020. City and County will allow Company to access the Project Site to mobilize for building construction or any other associated purpose by August 1, 2020. City and County will remain on the property to finalize grading for areas outside of the building footprint until August 31, 2020. Company agrees to pay 40.42% of the project cost estimate, plus 5% as a construction management fee for a total payment of One Million One Hundred Ninety-nine Thousand Thirty-five dollars ($1,199,035). Fifty percent of the payment, Five Hundred Ninety-nine Thousand Five Hundred Seventeen dollars ($599,517), for site grading cost will be provided to the City and County on or before May 15, 2020 with the balance of the cost of the site grading provided to the City and County along with the purchase price of the property at closing, on or before August 31, 2020. Details of the defined terms of “graded pad”, site access, and specific deliverables are outlined in the Purchase Contract attached and incorporate herein by reference as Exhibit E. If Company accesses property prior to August 31, 2020, Company will provide City, County and Trivium a Certificate of Insurance naming City, County and Trivium as additional insureds.  The work shall be performed entirely at Company’s own risk.  Company shall indemnify and save harmless the City, County and Trivium, their employees, agents and representatives from any and all liabilities and claims of every kind, including attorney’s fees, to which they may be subjected on account of loss, destruction or damage to property or injury to or death of persons, arising out of Company’s access and mobilization for building construction or any other associated purpose.

SECTION II – COUNTY

6. In order to induce the Company to enter into this Agreement and to appropriate and expend monies for payment of Economic Development Incentive Grants, County represents and warrants that, to the best of County’s knowledge, as of the execution date hereof:

a.
County is a North Carolina body politic corporate in nature and existing under North Carolina law;

b.
County has the power and authority to carry on its business as now being conducted and has the power and authority to execute and perform this Agreement;

c.
The undersigned authorized representative of County has the right, authority and duty to execute this Agreement in the name and on behalf of County;

d.
This Agreement (i) is the valid and binding instrument and agreement of County, enforceable against County in accordance with its terms; (ii) does not violate any order of any court or other agency of government binding on County, the charter documents of County or any provision of any indenture, agreement or other instrument to which County is a party; and (iii) does not conflict with, result in a breach of, or constitute an event of default, or an event which, with notice or lapse of time, or both, would constitute an event of default, under any indenture, agreement or other instrument to which County is a party;

e. There is no suit, claim, action or litigation pending, or to the knowledge of County threatened, relating to the Improvements, the use of the Improvements for their intended purpose, or any other matter contained herein; and

f. As of the date of execution of this Agreement, there is no known impediment to the use of the Project Site for the purposes contemplated by this Agreement.

7. Payment of Economic Development Incentive Grants and Conveyance of Project Site for real and personal Improvements and for Job Creation in accordance with this Agreement shall be made as follows:

a. In consideration of the Company’s commitment to Investment and Job Creation, the County agrees to provide annual payments in an amount equal to Fifty-eight percent (58%) (represented in the chart 7.b.) of the ad valorem taxes associated with the additional assessed value of real and personal property Improvements made or caused to be made by the Company at the Project Site, (exclusive of rolling stock) as paid to County for a five year (5) period (Grant Year (GY) 1 through GY5). Payments will commence with the taxes assessed on January 1, 2022, and January 1 of the succeeding Four (4) years for property Improvements made or caused to be made by the Company at the Project Site, as applicable, pursuant to Paragraph 3 with maximum payments as stated and illustrated in Paragraph 7.b. below. 

b. In no event will the cumulative payments by the County exceed Seven Hundred Twenty-three Thousand Six Hundred Ninety-five Dollars ($723,695) for the five (5) years.  

	Estimated

Payment Period
	
	Grant Percentage
	Maximum Payment By County by Year

	GY1(2023)
	
	            58%
	  $  73,370

	GY2(2024)
	
	            58%
	  $150,075

	GY3(2025)
	
	            58%
	  $166,750

	GY4(2026)
	  
	            58%
	  $166,750

	GY5(2027)
	  
	            58%
	  $166,750

	Total
	
	
	  $723,695


c. Said amounts shall be payable annually, subject to the Company being in compliance with all requirements of this Agreement, beginning in 2023 (GY1) and payable through 2027 (GY5).

d. Upon payment of ad valorem taxes by the Company to the County for each grant year 2023 through 2027 and certification of Improvements and Job Creation submitted by the Company to the County by March 5th beginning in calendar year 2023 in the form or substantially in the form of Exhibit D, attached and incorporated herein by reference, the County will, within Ninety (90) days, pay to the Company an amount calculated by multiplying the corresponding grant percentages outlined in section 7.b. times the total ad valorem tax revenue received by the  County attributable to the value of the Improvements made by the Company pursuant to this Agreement in excess of base value of the Project Site, which the parties agree is approximately 22.335 surveyed acreage acquired by the Company multiplied by the current tax assessed value of $10,220 per acre or $228,264 (the “Economic Development Incentive Grant”). This amount will be deducted from the total assessed value of building and land in the determination of the value of net new Improvements made by the Company in the calculation of economic development incentives. 

e. The County, in joint partnership with the City of Hickory (the “City”), owns real property in Trivium Corporate Center.  In addition to the Economic Development Incentive Grants described herein, approximately Twenty-Two and three hundred thirty-five thousandths (22.335) acres of the County and/or City owned real property in Trivium Corporate Center (the “Project Site”) will be sold to the Company, at a price of $10,000 per surveyed acre equaling approximately $223,350, with free and clear title.  County and the Company agree that this Agreement shall be effective only if and when City and the Company have entered into an agreement relating to the Site with terms which are substantially identical to the terms of this Agreement (the “Hickory Agreement”). County and the Company agree that the Company shall pay Trivium Corporate Center the purchase price, as further described in the Purchase Contract in Exhibit E, attached and incorporated herein by reference. 

f. When conveyed on the date of sale, the Property Site shall have sewer to the property boundary. 

g. On or before January 1, 2021, County and City shall, at their expense, cause the Site to have municipal water service to property boundary and access to approximately 1,200 feet publicly maintained street suitable for vehicular and trucking access.  

h. The Project Site is further described in Exhibit F, attached and incorporated herein by reference. With regard to the Project Site, the Declaration of Covenants, Conditions and Restrictions is provided in Exhibit G, attached and incorporated herein by reference. 
SECTION III – FORCE MAJEURE, EVENTS OF DEFAULT AND REMEDIES
8. Force Majeure. Notwithstanding the provisions of Paragraph 9, in the event the Company is unable to meet the requirements of this Agreement  as a result of (i) an event of force majeure, including but not limited to fires, explosions, acts of God, acts of public enemy, insurrections, riots, terrorism, embargoes, labor disputes, including strikes, lockouts and job actions, or boycotts; (ii) the inability to obtain the governmental permits or approvals (including zoning) necessary for the acquisition of the land or undertaking and operating the Improvements after a good faith effort to obtain same has been made; (iii) shortages of materials or energy; (iv) changes in laws; or (v) other causes beyond the control of and arising without the fault or negligence of the Company; then, in such event, the Capital Improvement Period shall be extended for a period equal to the delay caused by any of the foregoing events so long as the Company has (a) furnished the County on a timely basis, upon the occurrence of such event, a notice thereof, and (b) taken all commercially reasonable steps necessary to relieve the effect of such event and to resume completion of the Improvements.  In accord with the foregoing, should the Company be unable to meet the requirements as described above as a result of a force majeure, the obligation of the County to pay Economic Development Incentive Grants as provided in this Agreement, shall be suspended until such time as the Company is relieved from the effect of an event of force majeure and resumes completion of the Improvements.
9. Events of Default. It shall be an event of default if any one or more of the following events occurs for any reason whatsoever (and whether such occurrence is voluntary or involuntary or come about or be effected by operation of law or pursuant to or in compliance with any judgment, decree or order of any court or any order, rule or regulation of any administrative or governmental body) (an “Event of Default”):

a. If Company fails to close on the Project Site and make the grading cost reimbursements described in Paragraph 5 herein on or before September 30, 2020;

b. If by the second anniversary of the conveyance of the Site by County and City to the Company, the Company shall have not begun to make the Improvements specified in Paragraph 3;

c. If Company shall fail to complete the Real Property Improvements and the Facility as evidenced by a Certificate of Occupancy or sells the Project Site to another user that fails to complete the Real Property Improvements and the Facility as evidenced by a Certificate of Occupancy by April 1, 2021; 

d. If Company, except in the event of force majeure, commits a material breach of a material obligation (including without limitation, the obligation to make the Investment during the Capital Investment Period and maintain a minimum of One Hundred Thirty-four (134) newly created jobs, which is Ninety percent (90%) of the proposed One Hundred Fifty-one (151) newly created jobs during the Jobs Maintenance Period) and such breach continues for a period of Sixty (60) or more days following receipt by the Company of written notice from the County;

e. If during the Investment Maintenance Period or the Jobs Maintenance Period  the Company fails to timely file Exhibit B, or Exhibit D on or before March 5th  of each year, following and corresponding to the previous July 1st  when taxes are billed, and any qualifying incentive that would be due to the Company, shall be deemed a breach of the Agreement and notwithstanding Paragraph 10 below, the sole remedy of the County will be that the County will not owe the Company Economic Development Incentive Grants that may have otherwise been due had those filings properly been made when due;  

f. If Company shall fail to qualify and/or maintain the requirements for eligibility and participation in agreements for State of North Carolina incentives applied for and awarded;

g. If any material representation, warranty or other statement of fact contained in this Agreement or in any final writing, certificate, report or statement furnished by the Company to the County in connection with the transaction described in this Agreement, is, to the Company’s knowledge, false or misleading in any material respect at the time given; 

h. If the Company is unable to pay its debts generally as they become due; files a petition to take advantage of any insolvency statute; makes an assignment for the benefit of creditors; commences a proceeding for the appointment of a receiver, trustee, liquidator or conservator of themselves or of the whole or any substantial part of their property; files a petition or answer seeking reorganization or arrangement of similar relief under the federal bankruptcy laws or any other applicable law or statute of the United States of America or any state;

i. If the Company allows its taxable assets (before allowances taken for depreciation), employment and average wage amounts to fall below the minimum values agreed upon in this Agreement, as each of the same pertain to the Facility contemplated by this Agreement; 

j. If the County, except in the event of force majeure, fails to pay the Company an Economic Development Incentive Grant when such grant payment is due or is otherwise unable to pay its debts generally as they become due; files a petition to take advantage of any insolvency statute; makes an assignment for the benefit of creditors; commences a proceeding for the appointment of an emergency manager, receiver, trustee, liquidator or conservator or any similar entity; files a petition or answer seeking reorganization or arrangement of similar relief under the federal bankruptcy laws or any other applicable law or statute of the United States of America or North Carolina;

k. If a Court of competent jurisdiction enters an order, judgment, or decree appointing a custodian, receiver, trustee, liquidator, or conservator of the Company or of the whole or any substantial part of their properties, or approves a petition filed against the Company seeking reorganization or arrangement of similar relief under the federal bankruptcy laws or any other applicable law or statute; or if, under the provisions of any other law for the relief or aid of debtors, a court of competent jurisdiction shall assume custody or control of the Company or of the whole or any substantial part of their properties; and

l. If a Court of competent jurisdiction enters an order, judgment, or decree appointing an emergency manager, custodian, receiver, trustee, liquidator, or conservator or any similar entity for the County, or approves a petition filed against County seeking reorganization or arrangement of similar relief under the federal bankruptcy laws or any other applicable law or statute; or if, under the provisions of any other law for the relief or aid of debtors, a court of competent jurisdiction shall assume custody or control of the County; 

10. Remedies for County.

a. In the event of Cataler’s failure to close on the Project Site as required in Paragraph 5, and further outlined in Paragraph 9.a., this Agreement shall terminate and Cataler will reimburse County and City for grading costs incurred.  

b. If Company fails to cure an Event of Default for which it receives written notice from County due to an event as further outlined in Paragraphs 9.b., the Company shall convey the Site to County and City at no cost. Company shall be responsible for all costs, including attorneys’ fees, associated with conveyance. Upon the conveyance to the County and City, this Agreement shall terminate.  

c. In the event of Company’s failure to develop or complete Real Property Improvements required for Conveyance of Project Site Company shall pay County and City a total of $30,000 per surveyed acre ($15,000 each to County and City) in order to compensate for lost revenues from the planned investments by December 31, 2024.

d. In the event of failure to achieve or maintain required Jobs and Real and Personal Property Improvements required for Economic Development Incentive Grants:  If the Company fails to cure an Event of Default for which it receives written notice, which written notice will not be given to the Company by the County for a failure to timely file Exhibit D, from County due to its failure to satisfy the Improvement requirement or Jobs Creation requirement, the obligation of the County to pay Economic Development Incentive Grants as set out herein shall terminate, and the Company shall within Thirty (30) days after expiration of its Right to Cure (as hereinafter defined), refund to the County all Economic Development Incentive Grant payments paid to the Company prior to the date of the Event of Default plus interest at the rate of prime plus One Percent (1%).  The date the prime interest rate shall be determined shall be the date the Company receives the notice of the Event of Default and prime will be the prime rate as published in the Wall Street Journal (WSJ). 
11. Remedy for Company. If the County fails to cure an Event of Default for which it receives written notice from the Company, the obligations of the Company as set out herein shall terminate and the Company shall retain title to the Project Site. 

12. Right to Cure. The Company and the County each shall, as it relates to an Event of Default, have Sixty (60) days after receipt of the notice required above, to cure the Event of Default (“Right to Cure”).
SECTION III – OTHER
13. The Company and County acknowledge that any monies appropriated and expended by County for Economic Development Incentive Grants and the value of the conveyance of the Project Site, as provided in this Agreement, are for a bona fide public purpose and are expended in good faith reliance on NCGS 158-7.1.  In the event a Court of competent jurisdiction rules in a lawsuit to which either the Company or the County is a party, that all monies expended by the County pursuant to this Agreement were not offered and accepted in good faith and in compliance with NCGS 158-7.1 and, further, that such monies must be repaid, the Company will make such repayment to the County.  In the event one or more lawsuits are brought against the County or any County elected official, officer, agent or employee, or the Company, challenging the legality of this Agreement, then the County and the Company shall exercise their best efforts to defend against any and all such lawsuits, at their own cost and expense. In any event, if the Company is required to repay funds to the County pursuant to this Paragraph 13, the benefit of this Agreement to the Company has been lost and all further obligations of the Company hereunder shall terminate.
14. All notices, certificates or other communications required or permitted to be given or served hereunder shall be deemed to be received on the next business day following the date served in accordance with the provisions of this Agreement if the notice is (i) mailed in a sealed wrapper and is deposited in the United States mail, certified mail, return receipt requested, postage prepaid, or (ii) deposited with a national overnight courier service that retains receipts for its deliveries, properly addressed as follows:

County of Catawba:

Catawba County





Attn:  Mick Berry, County Manager




PO Box 389





Newton, NC, 28658




Copy to: County Attorney





Attn:  Debra Bechtel, County Attorney





PO Box 389





Newton, NC, 28658


The Company: 
Cataler North America Corporation





Attn:  Nakaba Tamura





2002 Cataler Drive





Lincolnton, NC 28092

The County or the Company may, by notice given to the other, designate any further or different addresses to which notices, certificates, requests or other communications shall be sent.

15. This Agreement shall inure to the benefit of, and is binding upon, the County and the Company and their respective successors and assigns. However, neither this Agreement, nor any rights, privileges, nor claims created by this Agreement may be transferred by the Company without the prior written approval of County, which approval will not be unreasonably withheld.    
16. Except as otherwise provided in this Agreement, this Agreement may not be amended, changed, modified or altered except by written agreement of the parties.

17. If any provision of this Agreement is held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provisions of this Agreement.

18. This Agreement may be executed in any number of counterparts, each of which when so executed and delivered shall be deemed an original, and it shall not be necessary in making proof of this Agreement to produce or account for more than one such fully-executed counterpart.

19. This Agreement is governed by and shall be construed in accordance with the laws of the State of North Carolina; venue of any action shall be in the general courts of justice in Catawba County, or if in Federal court in the Western District of North Carolina.

20. The term of this Agreement shall commence on the date the agreement is made and entered into and expire upon the later of (i) payment by the County of all Economic Development Incentive Grant payments due to the Company, (ii) expiration of the Investment Maintenance Period, or (iii) expiration of the Jobs Maintenance Period, unless earlier terminated as provided herein (the “Term”).  

21. Both the Company and the County acknowledge and stipulate that this Agreement is the product of mutual negotiation and bargaining and that it has been drafted by Counsel for both the Company and the County.


IN WITNESS WHEREOF the parties hereto have set their hands and seals as of the day and year first above written.




County of Catawba,
A North Carolina Body Politic

Attest:
(SEAL)







By: ______________________________ (Seal)








C. Randall Isenhower, Chair








Catawba County Board of Commissioners


___________________________



Barbara E. Morris, Clerk 

Cataler North America Corporation







By: ______________________________ (Seal)








Nakaba Tamura

President

9.
Appointments: None.
10.
Consent Agenda.


County Manager Mick Berry presented the following four items on the Consent Agenda:

a.  A request for the Board to approve the purchase of new ADA voting equipment from Election Systems and Software (ES&S) for $214,995.00, the trade in of existing voting equipment valued at $41,900.00, and the purchase of new Voting Booths from Inclusion Solutions for $74,583.48

Catawba County Board of Elections (CCBOE) last purchased ADA voting machines in Fiscal Year 2005/06 with a Help America Vote Act grant of approximately $1 million. At the time, the machines were expected to last 10 years; they are currently past useful life expectancy. Some of the voting machines have needed repair in the last two years, and maintenance support for these machines is limited, as the manufacturer has discontinued making them.  The County’s voting booths used on election day and at early voting locations are approaching 20 years of use. The booths are no longer stable, and the ADA leg extensions are no longer available for purchase. Back in October 2019 during discussions with the BOC, Print Elect was presented as the anticipated vendor for the new voting booths. After further research and participation in product demonstrations, this product was found to be inadequate. The new vendor Inclusion Solutions provides a similar booth that is sturdier. 

Due to the age of this equipment and the need to comply with state law, the County must purchase new equipment.  The State has requirements regarding the acquisition of new equipment as follows:  witness a demonstration of the recommended voting system plus at least one other certified type of voter system (On September 23, 2019 Catawba County Board of Elections members and staff attended a demonstration of three different types of state-certified systems in Mecklenburg County); the County’s BOE make a preliminary recommendation to the Board of Commissioners as to which equipment to buy (On October 1, 2019 the CCBOE voted to recommend Election Systems and Software (ES&S) equipment); BOE instruct staff test the proposed equipment  (On October 1, 2019 CCBOE instructed staff test the ES&S equipment at Precinct 10 (East Newton) during the November 5, 2019 General Election. This test was a success.); receive State BOE approval to replace current equipment (State BOE approved on December 10, 2019 for Catawba County to adopt and acquire ExpressVote.); and CCBOE makes a final recommendation to the county BOC to acquire or decline a voting system recommended by BOE.  

Citizens will vote using the ExpressVote touch screen voting machines during early voting, beginning with the 2020 Presidential Election in November. This machine prints a paper ballot for voters to verify before prompting them to insert their ballots into the DS200 tabulator machine to be counted.  In addition to the equipment, costs include software technology needed to operate the equipment, storage cases, staff training, and a credit of $41,900.00 to trade in the County’s current voting equipment. Equipment hardware and software maintenance will cost $12,950 per year. The equipment has a one-year warranty.   No funding request was necessary with this action, as $301,000 previously appropriated to a capital project in Fiscal Year 2014/15 is available to apply towards the purchase of new ADA equipment. 

b.  A request for the Board to accept a grant from the US Department of Justice, State Criminal Alien Assistance Program (SCAAP) in the amount of $21,839, along with its required certifications and assurances.  There are no matching funds required for this award; it is 100% Federal funding. The SCAAP is a formula-based grant program that provides agencies with reimbursement for some of the costs associated with incarcerating undocumented criminal aliens who have committed serious crimes in the U.S.  The goal of this program is to enhance public safety in communities throughout the nation.  

These grant funds are based on individuals held in the Newton Detention Center and those held for Catawba County at Burke Catawba District Confinement Facility during fiscal year 2017/2018.  Funds under this program can be used for correctional purposes only.   The facility will use a portion of the funding for an inmate clothing vacuum sealer system (CPI/Guardian).  This is a companion piece to the property packaging system previously approved in the Fall with SCAAP 2018 funds.  The requested device allows clothing to be vacuum-sealed in a property bag.  The benefits of this system include a reduction in odor from inmate clothing.  Officers sometimes present arrestees to the Detention Facility, and the inmate’s clothes are unsanitary and have an overwhelming odor.  This system will create an airtight method to prevent any smell from that type of clothing or property being detected in the area.  The vacuum seal method will also encapsulate any lice or other vermin that may be on the clothing or property.  This safeguard could also prevent an outbreak of lice or pests within the facility.  Another benefit of this device is the efficiency of property storage.  The vacuum-sealed bags will take up one half of the space of the current method.  The vacuum-sealed bags will fit into the hanging bags that will be utilized in the jail expansion property room.  The cost of this device with supplies, freight, and installation is $15,000.  

The remainder of the SCAAP funding will be used to purchase two Motorola XPR 7550e radios.  These radios are specific to the Detention Facility/Court campus.  The radios are used to communicate within the facility for inmate issues, movement, officer safety, and general operations.  The additional two radios will be allowing the facility to move closer to the goal of equipping each officer with a radio.  Individual equipment assignment has historically proven to reduce damage and increase the life span of the equipment. 17% of funds the Sheriff’s Office receive for SCAAP are paid to Justice Benefits Institute (JBI) for collecting and compiling the data required for the formula-based grant.  The following appropriation applies:
SUPPLEMENTAL APPROPRIATION

Revenue

110-220050-620385







$21,839
State Criminal Alien Assistance Program (SCAAP)

Appropriation:

110-220050-857900






              $3,713

Contractual Services 

110-220050-870100






              $18,126
Small Tools & Minor Equipment 

c.  A request for the Board to approve an amendment to Chapter 14, Emergency Management and Services, of the Catawba County Code of Ordinances. North Carolina counties and cities are vested in General Statutes with broad authority to impose restrictions and prohibitions during a locally declared state of emergency. Among the restrictions and prohibitions included in the County’s emergency ordinance, which may be triggered under a local state of emergency declaration, is placing limitations on “the movement of people in public places,” which includes imposing curfews, ordering evacuations, prescribing evacuation routes, and controlling ingress, egress, and movement within an emergency area. Despite this broad authority, the lack of specific authorization to close roads has at times created confusion when a county or city closes a transportation route not owned by that unit, such as state roads and highways.

The North Carolina General Assembly enacted specific legislation during the 2019 Session which updated the state’s emergency management statutes. The new legislation amended state and local government emergency management authorities by making clear that counties and cities have the authority to close roads during a locally declared state of emergency. HB917 amends NCGS 166A-19.31(b)(1) to specifically authorize counties and cities to include in their local emergency ordinances the authority to close roads during a locally declared state of emergency. Since this legislation went into effect, Emergency Services and legal staff have reviewed the current County code to ensure alignment with State law.  The change is to Sec. 14-67. Chapter 14 – Prohibition and restrictions authorized – and adds “Closure within the emergency area of streets, roads, highways, bridges, public vehicular areas, or other areas ordinarily used for vehicular travel.”  The following ordinance applies:
ORDINANCE NO. 2020 –04

BE IT ORDAINED that the Catawba County Code of Ordinance, Chapter 14, Emergency Management and Services, Section 14-67. – Prohibitions and Restrictions Authorized, be amended as follows:

Sec. 14-67. – Prohibitions and restrictions authorized.

(a)
The proclamation declaring a state of emergency may or may not include any or all of the following prohibitions and restrictions: 

(1) Movement of people in public places, including imposing a curfew; directing and compelling the voluntary or mandatory evacuation of all or part of the population from any stricken or threatened area within the governing body's jurisdiction; prescribing routes, modes of transportation, and destinations in connection with evacuation; and controlling ingress and egress of an emergency area, and the movement of persons within the area.

(2) Closure within the emergency area of streets, roads, highways, bridges, public vehicular areas, or other areas ordinarily used for vehicular travel.

(3) 
The operation of offices, business establishments, and other places to or from which 
people may travel or at which they may congregate. 

(4) 
The possession, transportation, sale, purchase, and consumption of alcoholic beverages. 

(5) 
The possession, transportation, sale, purchase, storage, and use of gasoline, and 
dangerous weapons and substances, except that this subdivision does not authorize 
prohibitions or 
restrictions on lawfully possessed firearms or ammunition. As used in 
this subdivision, the term 
"dangerous weapons and substances" has the same meaning 
as it does under NCGS 14-288.1. 
As used in this subdivision, the term "firearm" has 
the same meaning as it does under NCGS 14-409.39(2). 

(6) 
Other activities or conditions the control of which may be reasonably necessary to 
maintain 
order and protect lives or property during the state of emergency.

This the 3rd day of February, 2020.

d.  A request for the Board to accept a report from the Catawba County Tax Collector on the total amount of unpaid taxes for the current year.  As of January 30, 2020, delinquent real property taxes in Catawba County totaled $4,482,176, which represents 5.44% of the 2019 real property levy.   The Board accepted the report and ordered the Tax Collector to advertise the delinquent tax liens as prescribed by North Carolina General Statute 105-369.  The following resolution applies:
RESOLUTION No.

BE IT RESOLVED, the Board of Commissioners for Catawba County, in compliance with NCGS 105-369(a), orders the Tax Collector to advertise all unpaid tax liens, as prescribed in NCGS 105-369.

This the ________ day of February, 2020.
Chair Isenhower asked if any commissioner wished for an item to be broken out of the consent agenda for individual consideration; none was requested.  Upon Chair Isenhower’s motion, the consent agenda carried unanimously.

11.
Departmental Report.
Social Services.
The Board will consider the use of additional foster care funding in the current year to support addressing critical challenges involving Foster Care services at a subsequent meeting of the Board of Commissioners

12. Other Items of Business: None.
13. Manager’s Report:  None.
14. Attorneys’ Report:
County Attorney Debra Bechtel recommended the Board move into Closed Session pursuant to General Statutes to consult with an attorney employed or retained by the public body in order to preserve the attorney-client privilege and to discuss matters relating to the location or expansion of industries or other businesses in the area served by the public body, including agreement on tentative list of economic development incentives                                               She did not anticipate any action upon returning to Open Session.  Commissioner Dan Hunsucker made a motion to move into Closed Session pursuant to the stated statute.  The motion carried unanimously.  The Board moved into Closed Session at 7:35 p.m.

14.
Adjournment. The Board return to Open Session.  No action was taken. Upon a motion by Commissioner Butler, which unanimously carried, the Board adjourned the meeting at 7:55 p.m.







_______________________________






Randy Isenhower, Chair






Catawba County Board of Commissioners










____________________________________







Barbara E. Morris






County Clerk
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